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(e) If after reviewing a claim the de-
cisionmaker determines that addi-
tional information is needed to make a
determination regarding the claim,
such official will contact the claimant
in writing and request additional infor-
mation. The additional information
must be submitted to the decision-
maker within 30 days of receipt of the
request or the claim will be treated as
abandoned, except that if the claimant
within the 30-day period requests in
writing additional time, the time pe-
riod for submission of the information
may be extended as reasonably nec-
essary for the requested information to
be obtained.

(f) Notwithstanding paragraph (d) of
this section, VA will provide retro-
active payment or reimbursement for
emergency treatment received by the
veteran on or after July 19, 2001, but
more than 90 days before May 21, 2012,
if the claimant files a claim for reim-
bursement no later than 1 year after
May 21, 2012.

(Authority: 38 U.S.C. 1725)

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0620.)

[66 FR 36470, July 12, 2001, as amended at 68
FR 3404, Jan. 24, 2003; 77 FR 23617, Apr. 20,
2012]

§17.1005 Payment limitations.

(a) Payment or reimbursement for
emergency treatment under 38 U.S.C.
1725 shall be the lesser of the amount
for which the veteran is personally lia-
ble or 70 percent of the amount under
the applicable Medicare fee schedule
for such treatment.

(b) Except as provided in paragraph
(c) of this section, VA will not approve
claims for payment or reimbursement
of the costs of emergency treatment
not previously authorized for any pe-
riod beyond the date on which the med-
ical emergency ended. For this pur-
pose, VA considers that an emergency
ends when the designated VA clinician
at the VA facility has determined that,
based on sound medical judgment, a
veteran who received emergency treat-
ment:

(1) Could have been transferred from
the non-VA facility to a VA medical
center (or other Federal facility that

38 CFR Ch. I (7-1-12 Edition)

VA has an agreement with to furnish
health care services for veterans) for
continuation of treatment, or

(2) Could have reported to a VA med-
ical center (or other Federal facility
that VA has an agreement with to fur-
nish health care services for veterans)
for continuation of treatment.

(c) Claims for payment or reimburse-
ment of the costs of emergency treat-
ment not previously authorized may be
approved for continued, non-emergency
treatment, only if:

(1) The non-VA facility notified VA
at the time the veteran could be safely
transferred to a VA facility (or other
Federal facility that VA has an agree-
ment with to furnish health care serv-
ices for veterans) and the transfer of
the veteran was not accepted, and

(2) The non-VA facility made and
documented reasonable attempts to re-
quest transfer of the veteran to VA (or
to another Federal facility that VA has
an agreement with to furnish health
care services for veterans), which
means the non-VA facility contacted
either the VA Transfer Coordinator,
Administrative Officer of the Day, or
designated staff responsible for accept-
ing transfer of patients at a local VA
(or other Federal facility) and docu-
mented such contact in the veteran’s
progress/physicians’ notes, discharge
summary, or other applicable medical
record.

(d) If a stabilized veteran who re-
quires continued non-emergency treat-
ment refuses to be transferred to an
available VA facility (or other Federal
facility that VA has an agreement with
to furnish health care services for vet-
erans), VA will make payment or reim-
bursement only for the expenses re-
lated to the initial evaluation and the
emergency treatment furnished to the
veteran up to the point of refusal of
transfer by the veteran.

(e) If an eligible veteran under
§17.1002 has contractual or legal re-
course against a third party that would
only partially extinguish the veteran’s
liability to the provider of emergency
treatment, then:

(1) VA will be the secondary payer;

(2) Subject to the limitations of this
section, VA will pay the difference be-
tween the amount VA would have paid
under this section for the cost of the
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emergency treatment and the amount
paid (or payable) by the third party;
and

(3) The provider will consider the
combined payment under paragraph
(c)(2) of this section as payment in full
and extinguish the veteran’s liability
to the provider.

(f) VA will not reimburse a claimant
under this section for any deductible,
copayment or similar payment that
the veteran owes the third party.

(Authority: 38 U.S.C. 1725)

[66 FR 36470, July 12, 2001, as amended at 68
FR 3404, Jan. 24, 2003; 76 FR 79071, Dec. 21,
2011; 77 FR 23618, Apr. 20, 2012]

§17.1006 Decisionmakers.

The Chief of the Health Administra-
tion Service or an equivalent official at
the VA medical facility of jurisdiction
will make all determinations regarding
payment or reimbursement under 38
U.S.C. 1725, except that the designated
VA clinician at the VA medical facility
of jurisdiction will make determina-
tions regarding §17.1002(b), (c), and (d).
Any decision denying a benefit must be
in writing and inform the claimant of
VA reconsideration and appeal rights.

(Authority: 38 U.S.C. 1725)

[66 FR 36470, July 12, 2001, as amended at 76
FR 79072, Dec. 21, 2011]

§17.1007 Independent right of recov-
ery.

(a) VA has the right to recover its
payment under this section when, and
to the extent that, a third party makes
payment for all or part of the same
emergency treatment for which VA re-
imbursed or made payment under this
section.

(1) Under 38 U.S.C. 1725(d)(4), the vet-
eran (or the veteran’s personal rep-
resentative, successor, dependents, or
survivors) or claimant shall ensure
that the Secretary is promptly notified
of any payment received from any
third party for emergency treatment
furnished to the veteran. The veteran
(or the veteran’s personal representa-
tive, successor, dependents, or sur-
vivors) or claimant shall immediately
forward all documents relating to such
payment, cooperate with the Secretary
in the investigation of such payment
and assist the Secretary in enforcing

§17.1008

the United States’ right to recover any
payment made and accepted under this
section. The required notification and
submission of documentation must be
provided by the veteran or claimant to
the VA medical facility of jurisdiction
within three working days of receipt of
notice of the duplicate payment.

(2) If the Chief Financial Officer or
equivalent official at the VA medical
facility of jurisdiction concludes that
payment from a third party was made
for all or part of the same emergency
treatment for which VA reimbursed or
made payment under this section, such
VA official shall, except as provided in
paragraph (c) of this section, initiate
action to collect or recover the amount
of the duplicate payment in the same
manner as for any other debt owed the
United States.

(b)(1) Any amount paid by the United
States to the veteran (or the veteran’s
personal representative, successor, de-
pendents, or survivors) or to any other
person or organization paying for such
treatment shall constitute a lien in
favor of the United States against any
recovery the payee subsequently re-
ceives from a third party for the same
treatment.

(2) Any amount paid by the United
States, and accepted by the provider
that furnished the veteran’s emergency
treatment, shall constitute a lien
against any subsequent amount the
provider receives from a third party for
the same emergency treatment for
which the United States made pay-
ment.

(c) If it is determined that a dupli-
cate payment was made, the Chief Fi-
nancial Officer or equivalent official at
the VA medical facility of jurisdiction
may waive recovery of a VA payment
made under this section to a veteran
upon determining that the veteran has
substantially complied with the provi-
sions of paragraph (a)(1) of this section
and that actions to recover the pay-
ment would not be cost-effective or
would conflict with other litigative in-
terests of the United States.

(Authority: 38 U.S.C. 1725)

§17.1008 Balance billing prohibited.

Payment by VA under 38 U.S.C. 1725
on behalf of a veteran to a provider of
emergency treatment and any non-
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